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OPINION
PAEZ, Circuit Judge:

At around 10:30 p.m. on July 29, 2000, Spring Ramirez, a
Hispanic woman, Jason Clark, an African American man, and
Pat Tellez, a Hispanic man, were socializing at Pioneer Park,
a local park in Billings, Montana, when approximately nine
white supremacists who were “patrolling” the park for racial
minorities and Jews, surrounded them wielding weapons,
berated them with racial epithets, and forced them out of the
park for no reason other than their race. A federal grand jury
indicted the defendants in this case—Sean Allen (“Allen”),
Eric Dixon (“Dixon”), Ryan Flaherty (“Flaherty”), Michael
Flom (“Flom”), Jason Potter (“Potter”), and Jeremiah Skid-
more (“Skidmore”)—with violating 18 U.S.C. 8§ 241 and
245(b)(2)(B), statutes that protect against the interference
with federally protected rights on the basis of race and reli-
gion. The defendants appeal their convictions and sentences.

The principal issues on appeal are whether Pioneer Park is
a place of “public accommodation” such that the defendants
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properly were convicted under 8241 and whether
8§ 245(b)(2)(B) was validly enacted pursuant to Congress’s
Commerce Clause and Thirteenth Amendment powers. These
are issues that we have not addressed in this circuit. In addi-
tion, the defendants appeal certain evidentiary rulings at trial,
in particular the admission of assertedly prejudicial skinhead
evidence, as well as the application of several sentencing
enhancements.

We hold that Pioneer Park is a place of public accommoda-
tion and that the enactment of 8 245(b)(2)(B) was a constitu-
tional exercise of both Congress’s Commerce Clause and
Thirteenth Amendment powers. We also affirm the district
court’s evidentiary rulings and sentencing decisions.

FACTUAL BACKGROUND

In the spring of 2000, Allen, Dixon, Skidmore, Thomas
Edelman (“Edelman”), and Jeremiah Johnson (*Johnson”)
started an organization called the Montana Front Working
Class Skinheads (“MFWCS”) in Billings, Montana. The
MFWCS was a white supremacist, neo-Nazi group, the pur-
pose of which was “to rid the world of all the scum,” includ-
ing racial minorities and Jews, using whatever means it took,
including violence. Indeed, the fourteen-word “motto” of the
MFWCS was: “We must secure the existence of our people
in the future for white children.” The members of the
MFWCS believed that it was their duty to finish what Hitler
started—the Killing of millions of racial minorities and Jews
—and to be prepared for the RAHOWA, or racial holy war,
by remaining armed at all times.

Members of the MFWCS wore a specialized uniform con-
sisting of white tee-shirts, black pants, red suspenders and
shoe laces, and black boots, and they shaved their heads. They
listened to hate music, read racist literature, and had tattoos
consisting of, among other images, swastikas, the “88” (“Heil
Hitler”) symbol, Hitler, faceless working skinheads, and the
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“SS” symbol (members earned the “SS” symbol by severely
beating non-white persons). Indeed, the MFWCS earned rec-
ognition on a retreat at the Aryan Nation compound at Hay-
den Lake, Idaho, for being the “most uniformed crew there.”

Allen, Dixon, and Skidmore, the leaders of the MFWCS,
encouraged members, such as Edelman and Johnson, to
recruit minors sixteen years of age and older into the group
because minors were less likely than adults to go to prison for
committing violent acts. As Kevin Cox, a minor who associ-
ated with the MFWCS and who participated in the “park
patrol” at issue in this case testified, younger guys needed to
earn status within the group, which they could accomplish by
going out and “causing trouble” because they received less
harsh punishments than the elders. Indeed, four minors—Sara
Fairchild (Edelman’s girlfriend), Dustin Neely, Kevin Cox,
and Jason Williams—participated in the July 29, 2000 “park
patrol,” discussed below.

To gain status within the MFWCS, members were required
to earn red suspenders and red shoe laces. Allen, Dixon, and
Skidmore told members, including recruits, that they could
earn their suspenders (“braces”) and laces by physically beat-
ing up or harming racial minorities and Jews, and they
encouraged members to earn many sets of suspenders and
laces. Allen, Dixon, and Skidmore told Edelman, for example,
to “Just go clean the town of all scum. You know, clean up
our nation.” Edelman and Johnson earned their suspenders by
beating up a “prairie nigger”* (Native American).

On July 29, 2000, Allen hosted a barbecue at his house that
many members and affiliates of the MFWCS, including Allen,
Dixon, Skidmore, Potter, Flaherty, Flom, Edelman, Fairchild,
Johnson, Neely, Cox, Williams, and Emily Ehresman (Allen’s
girlfriend) attended. At the barbecue, the idea of engaging in

"Members of the MFWCS used terms such as “prairie nigger,” “nigger,”
“gook,” and “kike” to refer to racial minorities and Jews.
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a “park patrol” was raised.” The purpose of a “park patrol”
was to walk through a park and “clean out all the minorities,”
if necessary through violence. Allen and Dixon participated in
discussions about the “park patrol,” but they feared that the
participants would go to prison and thus be of no use to the
“crew.” Allen therefore instructed Edelman and Johnson to be
cautious and to keep an eye on the younger participants and
on Flaherty, who was not from Billings, had a broken jaw,
and had never before participated in a park patrol.

Edelman, Fairchild, Johnson, Flom, Potter, Flaherty, Wil-
liams, Cox, and Neely left the barbecue to “patrol” Pioneer
Park. They traveled to the park in Johnson’s truck, from
which they gathered weapons, including axe handles, flat
bars, chains, and broomsticks, to use during the patrol. Each
participant (except Fairchild) carried a weapon. When they
arrived at Pioneer Park at approximately 10:30 p.m., Johnson
dropped the participants off at each corner of the park, and
they then moved toward the center of the park looking for
racial minorities and Jews.

Cox and Neely ran into some white kids, but they left them
alone once they learned that they were white. Soon thereafter,
Cox, Neely, and the other “park patrol” participants noticed
Spring Ramirez, Jason Clark, and Pat Tellez at a table drink-
ing beer. As they approached Ramirez, Clark, and Tellez, the
“park patrollers” told them to pick up their cans and not to lit-
ter the park. Edelman then told Ramirez, Clark, and Tellez to
pick up their stuff and to leave the park immediately. Some
of the “park patrollers” then yelled, “What are you doing in

2The defendants disagree about who raised the idea of engaging in a
“park patrol.”

3Allen and Dixon dispute that they participated in discussions about the
“park patrol.” Edelman testified, however, that Allen told everybody at the
barbecue that “It’s time to go do a park patrol,” and that he thought Dixon
responded by saying “Yeah, let’s go get them,” or “Yeah, do it.” He also
testified that Dixon instructed participants: “Make sure you drop dudes off
at each corner of the park.”
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the park this late?” Others also chimed in with similar
remarks. The two men began to walk away and the “park
patrollers” fanned out and followed them, yelling “Get out of
the park” as well as racial slurs. The men were told that if
they did not leave, they would be removed. The men then
dropped their cooler and began to run, and the “park patrol-
lers” (everyone but Fairchild) followed them out of the park
and into the street. One man ran into a house and the other ran
to the side of the house for safety. Once the men escaped, the
group walked back toward the park where they encountered
the woman. Flom and others yelled racial slurs at the woman
and told her, “We’re going to get you. You’re going to die.”
The woman ran into a house for safety. The police arrived at
the park soon thereafter.

The day after the “park patrol,” Allen, Dixon, and Skid-
more “chewed out” Edelman and Johnson for not chasing the
man into the house, catching him, and beating him up, and for
getting caught by the police.

Allen, Dixon, Skidmore, Potter, Flaherty, and Flom were
charged in the District Court for the District of Montana, in
a four-count indictment, with violating 18 U.S.C. 8§ 241 and
245(b)(2)(B). Specifically, Count I of the Indictment alleged:

From on or about March 1, 2000, until on or about
October 30, 2000, in the City of Billings in the State
and District of Montana, the defendants Sean Allen,
Eric Dixon, Jeremiah Skidmore, Jason Potter, Ryan
Flaherty, and Michael Flom along with others known
and unknown to the grand jury, willfully combined,
conspired, and agreed with one another and others to
injure, oppress, threaten, and intimidate African-
American, Hispanic, Jewish, and Native American
persons in the free exercise and enjoyment of the
rights and privileges secured to them by the Consti-
tution and laws of the United States, namely the right
to the full and equal enjoyment of the services, facil-
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ities, privileges, advantages, and accommodations of
any place of public accommodation without discrim-
ination on the ground of race, color, religion, and
national origin. All in violation of Title 18, United
States Code, Section 241.

Counts 1l through 1V of the Indictment each related to a sepa-
rate victim of the “park patrol” and alleged:

On or about July 29, 2000, . . . the defendants . . .
aiding and abetting one another, did willfully intimi-
date and interfere, and attempt to intimidate and
interfere with an Hispanic woman, . . . by force and
threat of force, and the use, attempted use and threat-
ened use of dangerous weapons, because of her race,
color, religion, and national origin and because she
was participating in or enjoying the benefits, ser-
vices, privileges, programs, facilities, and activities
provided and administered by any State or subdivi-
sion thereof, to wit: a public park known as Pioneer
Park. All in violation of Title 18, United States
Code, Sections 245(b)(2)(B) and 2.

A jury convicted Allen, Dixon, Potter, Flaherty, and Flom on
all counts, and convicted Skidmore on Count I.* Allen and
Dixon were sentenced to prison for 120 months on each
count, to be served concurrently, and to three years of super-
vised release on each count, to be served concurrently.
Flaherty was sentenced to 41 months in prison on each count,
to be served concurrently, and to three years of supervised
release on each count, to run concurrently. Flom was sen-
tenced to 51 months on each count, to be served concurrently,
and to three years of supervised release on each count, to be
served concurrently. Potter was sentenced to 180 months in
prison (120 months for Count | and 60 months for Counts II

“The court dismissed Counts Il through 1V as to Skidmore. He was tried
only on Count I.
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through 1V, to run consecutively) followed by three years of
supervised release on each count, to be served concurrently.
Skidmore was sentenced to 100 months in prison to be fol-
lowed by three years of supervised release. It is from these
convictions and sentences that Allen, Dixon, Skidmore, Pot-
ter, Flaherty, and Flom appeal.

DISCUSSION

We begin by addressing whether Pioneer Park is a place of
“public accommodation” and whether Congress validly
enacted § 245(b)(2)(B) pursuant to its Commerce Clause and
Thirteenth Amendment authority. We then turn to the defen-
dants’ challenges to the district court’s evidentiary rulings and
sentencing decisions.

The defendants first contend that they were wrongfully
convicted under 18 U.S.C. § 241 because Pioneer Park was
not a place of “public accommodation.” We disagree.

[1] Section 241 states in pertinent part that:

If two or more persons conspire to injure, oppress,
threaten, or intimidate any person in any State, Terri-
tory, Commonwealth, Possession, or District in the
free exercise or enjoyment of any right or privilege
secured to him by the Constitution or laws of the
United States, or because of his having so exercised
the same . . . They shall be fined under this title or
imprisoned not more than ten years, or both. . . .

18 U.S.C. §241. Here, the § 241 charge against the defen-
dants was premised on a violation of 42 U.S.C. 8§ 2000a,
which states that:

All persons shall be entitled to the full and equal
enjoyment of the goods, services, facilities, privi-
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leges, advantages, and accommodations of any place
of public accommodation, as defined in this section,
without discrimination or segregation on the ground
of race, color, religion, or national origin.

*khk*k

Each of the following establishments which serves
the public is a place of public accommodation within
the meaning of this subchapter if its operations affect
commerce, or if discrimination or segregation by it
is supported by State action: . . . (3) any motion pic-
ture house, theater, concert hall, sports arena, sta-
dium or other place of exhibition or entertainment.

42 U.S.C. §§ 2000a(a) & (b)(3).

[2] The defendants contend that (1) Pioneer Park was not
a place of “public accommodation” because it did not provide
sources of entertainment that affected interstate commerce
and (2) their actions in carrying out the “park patrol” did not
affect interstate commerce.® We disagree. The question is not
whether the “park patrol” affected interstate commerce, but
rather, whether Pioneer Park’s operations affected interstate
commerce. See 42 U.S.C. § 2000a(b)(3) (stating that an estab-
lishment is a place of public accommodation if its “operations

*The defendants also maintain that the park’s connections to interstate
commerce were at best de minimus. Both the Eleventh and the Seventh
Circuits have rejected the argument that a “minimal” effect on interstate
commerce is not sufficient to support the constitutionality of a statute
enacted pursuant to Congress’s Commerce Clause power. See United
States v. Scott, 263 F.3d 1270, 1274 (11th Cir. 2001) (“[A]s long as the
weapon in question has a ‘minimal nexus’ to interstate commerce,
8 922(g)(1) is constitutional.”) (affirming United States v. McAllister, 77
F.3d 387 (11th Cir. 1996)), cert. denied, 534 U.S. 1166 (2002); United
States v. Peterson, 236 F.3d 848, 852 (7th Cir. 2001) (upholding the de
minimus standard as it applies to robberies prosecuted under the Hobbs
Act, 18 U.S.C. § 1951(a)). We similarly reject this argument.
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affect commerce”). There was ample evidence in the record
that they did. Moreover, a “place of exhibition or entertain-
ment” “moves in commerce” if it “customarily presents films,
performances, athletic teams, exhibitions, or other sources of
entertainment.” 42 U.S.C. §2000a(c)(3). There also was
ample evidence that Pioneer Park was a place for “perfor-
mances,” “exhibitions,” and “other sources of entertainment.”
For example, (1) playground equipment was purchased from
Utah; (2) picnic tables, barbecue grills, and related materials
were purchased in Ohio, lowa, and Utah; (3) out-of-state visi-
tors used the park; (4) national organizations such as the
March of Dimes and the American Cancer Society obtained
permits to use the park for their events, which attracted out-
of-state visitors; (5) Saturday Live, a fundraising event spon-
sored by the Billings Public School Foundation, which had
national sponsors such as Exxon, Pepsi, and the Marriott, was
held at the park; (6) the Montana AIDS Vaccine Ride, which
used out-of-state coordinators and attracted out-of-state par-
ticipants, was held at the park; and (7) the Billings Symphony
performed at the park and included out-of-state musicians and
sound systems.®

[3] In Daniel v. Paul, 395 U.S. 298 (1969), the Supreme
Court considered whether Lake Nixon Club, “a 232-acre
amusement area with swimming, boating, sun bathing, pic-
nicking, miniature golf, dancing facilities, and a snack bar,”
was a “public accommodation” that “affected commerce”
within the meaning of 42 U.S.C. § 2000a. Id. at 301, 305-08.
The Court noted that, although “most of the discussion in
Congress regarding the coverage of Title Il focused on places
of spectator entertainment rather than recreational areas,” it

®As the Supreme Court noted in Daniel v. Paul, Webster’s Third New
International Dictionary defines “entertainment” as “the act of diverting,
amusing, or causing someone’s time to pass agreeably.” 395 U.S. 298, 306
n.7 (1969) (internal quotation marks omitted). The victims in this case
were enjoying drinks and conversing at a picnic table at Pioneer Park. It
appears, on the basis of these actions and Webster’s definition of “enter-
tainment,” that Pioneer Park was a place of entertainment.
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“does not follow that the scope of §201(b)(3)" should be
restricted to the primary objects of Congress’s concern when
a natural reading of its text would call for broader coverage.”
Id. at 307; see also United States v. Baird, 85 F.3d 450, 453
(9th Cir. 1996) (“Based upon Daniel, we reject the narrower
ejusdem generis construction of ‘place of . . . entertainment’
in 42 U.S.C. §82000a(b)(3) which would limit it to places
more like ‘motion picture house,” etc.”) (omission in origi-
nal); Miller v. Amusement Enters., Inc., 394 F.2d 342, 348,
350 (5th Cir. 1968) (en banc) (“We are unable to agree with
those concepts which would prefer, or those which would
demand, that the Civil Rights Act be narrowly construed . . .
We find that the phrase ‘place of entertainment’ as used in
201(b)(3) includes both establishments which present shows,
performances and exhibitions to a passive audience and those
establishments which provide recreational or other activities
for the amusement or enjoyment of its patrons.”).® “[T]he stat-
utory language ‘place of entertainment’ should be given full
effect according to its generally accepted meaning and
applied to recreational areas.” Daniel, 395 U.S. at 308
(emphasis added);® see also Baird, 85 F.3d at 453 (holding
that a 7-11 store that contained two video game machines was
a “place of entertainment” because “people play video games
in order to amuse themselves and pass the time agreeably”);
United States v. Greer, 939 F.2d 1076, 1091 n.15 (5th Cir.
1991) (*Under [§ 2000a(a)], public parks are places of public
accommodation.”);** Miller, 394 F.2d at 351 (holding that an

"This statute is the precursor to § 2000a(b)(3).

8The Supreme Court cites this case with approval in Daniel, 395 U.S.
at 307-08.

®The Court cited comments by President Kennedy and various Con-
gressmen regarding “the public accommodations provisions of the pro-
posed Civil Rights Act,” in which they stated that “recreational areas” and
“other establishments which receive supplies, equipment, or goods
through the channels of interstate commerce” should be considered “pub-
lic accommodations” that “affect commerce.” Id. at 306-07.

This portion of the panel opinion was reinstated on rehearing en banc
in 968 F.2d 433 (5th Cir. 1992).
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amusement park was a “place of enjoyment, fun and recre-
ation, and thus [was] a place of entertainment”). In analyzing
whether the operations of Lake Nixon Club “affected com-
merce,” the Court considered whether “sources of entertain-
ment” such as paddle boats and a juke box “moved in
commerce.” 1d.

[4] We hold that Pioneer Park was a place of “public
accommodation” as defined by 42 U.S.C. § 2000a and that the
defendants therefore were properly convicted for violating
§241."

Allen, Dixon, Flaherty, Flom, and Potter were convicted of
violating 18 U.S.C. 8 245(b)(2)(B), which states:

Whoever, whether or not acting under color of law,
by force or threat of force willfully injures, intimi-
dates or interferes with, or attempts to injure, intimi-
date or interfere with . . . any person because of his
race, color, religion or national origin and because he
is or has been . . . participating in or enjoying any
benefit, service, privilege, program, facility or activ-
ity provided or administered by any State or subdivi-
sion thereof . . . shall be fined under this title, or
imprisoned not more than one year, or both; and if
bodily injury results from the acts committed in vio-
lation of this section or if such acts include the use,
attempted use, or threatened use of a dangerous

without specifically addressing the issue of whether a public park is
a “public accommaodation,” several courts have upheld convictions under
either § 241 or § 245(b)(2)(B), which were premised on racially-motivated
attacks at public parks. See United States v. Makowski, 120 F.3d 1078,
1080 (9th Cir. 1997); United States v. McDermott, 29 F.3d 404, 411 (8th
Cir. 1994); United States v. Bledsoe, 728 F.2d 1094, 1095, 1099 (8th Cir.
1984); United States v. Franklin, 704 F.2d 1183, 1185, 1192 (10th Cir.
1983).
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weapon, explosives, or fire shall be fined under this
title, or imprisoned not more than ten years, or both.

18 U.S.C. 8§ 245(b)(2)(B). They challenge their convictions on
two grounds. First, they contend that the enactment of
8§ 245(b)(2)(B) was an invalid exercise of Congress’s power
under the Commerce Clause because the statute regulates
noneconomic, intrastate criminal activities that do not affect
interstate commerce and that should be regulated by state law.*
Second, the defendants argue that their alleged victims were
not “participating in or enjoying any benefit, service, privi-
lege, program, facility or activity” provided by the State
because Pioneer Park was closed at the time of the “park
patrol.” We will address each of these arguments in turn.

A. The Constitutionality of § 245(b)(2)(B)

Whether 18 U.S.C. 8 245(b)(2)(B) was a valid exercise of
Congress’s Commerce Clause power is an issue we have not
addressed in this circuit. The defendants liken § 245(b)(2)(B)
to the Gun-Free School Zones Act of 1990 (“the Act”), 18
U.S.C. § 922(q)(1)(A), and the federal civil remedy provision
of the Violence Against Women Act (“the VAWA?”), 42
U.S.C. §13981, which the Supreme Court struck down in
United States v. Lopez, 514 U.S. 549 (1995), and United
States v. Morrison, 529 U.S. 598 (2000), respectively, as
invalid exercises of Congress’s power under the Commerce
Clause. The defendants maintain that their actions in Pioneer
Park on July 29, 2000, as well as other activities and events
at Pioneer Park, were purely local and did not affect interstate
commerce. In contrast, the government contends that the
enactment of § 245(b)(2)(B) was a valid exercise of Con-
gress’s power under the Commerce Clause, even in light of
Lopez and Morrison, and that, alternatively, it was a valid

2potter additionally argues that Congress did not have authority under
the Thirteenth Amendment to enact this statute.
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exercise of Congress’s authority under the Thirteenth Amend-
ment.

1. Commerce Clause

We begin our inquiry with a discussion of Lopez and Mor-
rison, which restrict Congress’s authority to regulate non-
economic, intrastate activities that do not affect interstate
commerce.

In Lopez, the Court considered whether the possession of
firearms in a school zone “substantially affected” interstate
commerce. The Court delineated three categories of activities
that Congress has the power to regulate under the Commerce
Clause: (1) “the use of the channels of interstate commerce”;
(2) “the instrumentalities of interstate commerce, or persons
or things in interstate commerce, even though the threat may
come only from intrastate activities”; and (3) “those activities
having a substantial relation to interstate commerce, i.e., those
activities that substantially affect interstate commerce.” 514
U.S. at 558-59 (internal citations omitted). It focused its
inquiry on the third category of activities—“those activities
having a substantial relation to interstate commerce”—and
concluded that the possession of firearms in a school zone did
not “substantially affect” interstate commerce. Id. at 559, 567.

The Court reasoned that the Act did not regulate “econom-
ic” activity: “Section 922(q) is a criminal statute that by its
terms has nothing to do with ‘commerce’ or any sort of eco-
nomic enterprise, however broadly one might define those
terms.” 1d. at 561. Possession of a firearm in a school zone
was not sufficiently related to interstate commerce to be a
valid exercise of Congress’s Commerce Clause power:

The possession of a gun in a local school zone is in
no sense an economic activity that might, through
repetition elsewhere, substantially affect any sort of
interstate commerce. Respondent was a local student
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at a local school; there is no indication that he had
recently moved in interstate commerce, and there is
no requirement that his possession of the firearm
have any concrete tie to interstate commerce. To
uphold the Government’s contention here, we would
have to pile inference upon inference in a manner
that would bid fair to convert congressional authority
under the Commerce Clause to a general police
power of the sort retained by the States.

Id. at 567. The Court also relied on the fact that the Act con-
tained “no jurisdictional element which would ensure, through
case-by-case inquiry, that the firearm possession in question
affect[ed] interstate commerce,” id. at 561, and on the fact
that the Act lacked congressional findings regarding the effect
of gun possession in a school zone on interstate commerce, id.
at 562-63.

Relying heavily on Lopez, the Court in Morrison struck
down 42 U.S.C. § 13981, a provision of the VAWA that pro-
vided a federal civil remedy for victims of gender-motivated
violence.” The Court noted that “a fair reading of Lopez
shows that the noneconomic, criminal nature of the conduct
at issue was central to [its] decision in that case.” 529 U.S. at
610. It then concluded that:

Gender-motivated crimes of violence are not, in any
sense of the phrase, economic activity. While we
need not adopt a categorical rule against aggregating
the effects of any noneconomic activity in order to
decide these cases, thus far in our Nation’s history

1342 U.S.C. §13981(b) states that “[a]ll persons within the United
States shall have the right to be free from crimes of violence motivated by
gender.” See Morrison, 529 U.S. at 605 (quoting the statute). Subsection
(c) states that a person who violates subsection (b) “shall be liable to the
party injured, in an action for the recovery of compensatory and punitive
damages, injunctive and declaratory relief, and such other relief as a court
may deem appropriate.” Id.
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our cases have upheld Commerce Clause regulation
of intrastate activity only where that activity is eco-
nomic in nature.

Id. at 613. The Court was concerned that Congress’s regula-
tion, pursuant to its Commerce Clause power, of non-
economic, intrastate activities would “completely obliterate
the Constitution’s distinction between national and local
authority.” Id. at 615. It therefore “reject[ed] the argument
that Congress may regulate noneconomic, violent criminal
conduct based solely on that conduct’s aggregate effect on
interstate commerce. The Constitution requires a distinction
between what is truly national and what is truly local.” Id. at
617-18.

[5] As in Lopez and Morrison, we are concerned with
whether the activities that § 245(b)(2)(B) regulates “substan-
tially affect” interstate commerce. We conclude that they do.
“Due respect for the decisions of a coordinate branch of Gov-
ernment demands that we invalidate a congressional enact-
ment only upon a plain showing that Congress has exceeded
its constitutional bounds.” Morrison, 529 U.S. at 607. Indeed,
if Congress had a rational basis for concluding that the activi-
ties regulated by 8§ 245(b)(2)(B) affected interstate commerce,
then we must uphold the statute. See Katzenbach v. McClung,
379 U.S. 294, 303-04 (1964) (“But where we find that the leg-
islators, in light of the facts and testimony before them, have
a rational basis for finding a chosen regulatory scheme neces-
sary to the protection of commerce, our investigation is at an
end.”); Heart of Atlanta Motel, Inc. v. United States, 379 U.S.
241, 258-59 (1964) (using a rational basis standard in deter-
mining whether Title Il of the Civil Rights Act of 1964 was
validly enacted under Congress’s Commerce Clause power).

The Supreme Court was concerned in Morrison that “Con-
gress might use the Commerce Clause to completely obliter-
ate the Constitution’s distinction between national and local
authority.” Morrison, 529 U.S. at 615. The Court emphasized
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that “[t]he regulation and punishment of intrastate violence
that is not directed at the instrumentalities, channels, or goods
involved in interstate commerce has always been the province
of the States.” Id. at 618. Section 245(b)(2)(B) regulates only
a specific type of violence; namely, violence that interferes
with federal civil rights on the basis of “race, color, religion
or national origin.” This is not merely intrastate violence, but
rather, violence that affects civil rights, which are traditionally
of federal concern. See United States v. Nelson, 277 F.3d 164,
191 n.28 (2d Cir.) (“[P]rivate violence motivated by a dis-
criminatory animus against members of a race or religion,
etc., who use public facilities, etc., is anything but intrinsi-
cally a matter of purely local concern.”), cert. denied, 123
S. Ct. 145 (2002); United States v. Furrow, 125 F. Supp. 2d
1178, 1185 (C.D. Cal. 2000) (“Far from intruding into a mat-
ter of purely local concern, [§245] regulates matters that
Congress and the courts have recognized as ‘truly nation-
al.” ). In its congressional findings, Congress recognized the
federal nature of the violence that § 245(b)(2)(B) prohibits:

Too often in recent years, racial violence has been
used to deny affirmative Federal rights; this action
reflects a purpose to flout the clearly expressed will
of the Congress . . . Such lawless acts are distinctly
Federal crimes and it is, therefore, appropriate that
responsibility for vindication of the rights infringed
should be committed to the Federal courts.

S. Rep. No. 90-721, reprinted in 1968 U.S.C.C.A.N. at 1840.*

The Supreme Court warned in Morrison that “the existence of con-
gressional findings is not sufficient, by itself, to sustain the constitutional-
ity of Commerce Clause legislation.” 529 U.S. at 614. The Court viewed
with skepticism the congressional findings supporting the VAWA because
they were based on reasoning that established a “but-for causal chain from
the initial occurrence of violent crime (the suppression of which has
always been the prime object of the States’ police power) to every attenu-
ated effect upon interstate commerce.” Id. at 615. Here, however, the con-
nection between racial discrimination and interstate commerce is not
attenuated. As a result of this connection, Congress validly enacted both
the Civil Rights Act of 1964 and § 245(b)(2)(B) pursuant to its Commerce
Clause authority.
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[6] Unlike the Gun-Free School Zones Act of 1990 and the
VAWA, 8 245(b)(2)(B) was enacted as “part of a comprehen-
sive federal body of civil rights legislation aimed at eradicat-
ing discrimination found to have an adverse impact on
interstate commerce.” Furrow, 125 F. Supp. 2d at 1183; see
also United States v. Lane, 883 F.2d 1484, 1488, 1488-92
(10th Cir. 1989) (exploring the legislative history of § 245
and noting that the “genesis of 8§ 245 is in section 2 of the
Civil Rights Act of 1866). Indeed, the Supreme Court upheld
this federal body of civil rights legislation, in particular, Title
Il of the Civil Rights Act of 1964, as a valid exercise of Con-
gress’s Commerce Clause power. See Katzenbach, 379 U.S.
at 304-05; Heart of Atlanta, 379 U.S. at 261. The Court rea-
soned that, in light of the “overwhelming evidence of the dis-
ruptive effect that racial discrimination has had on
commercial intercourse,” Congress operated well within its
Commerce Clause powers in enacting Title Il. Heart of
Atlanta, 379 U.S. at 257, 261; see also Katzenbach, 379 U.S.
at 305 (“The Civil Rights Act of 1964, as here applied [to
racial discrimination in restaurants serving “interstate travel-
ers” or “food, a substantial portion of which has moved in
interstate commerce”], we find to be plainly appropriate in the
resolution of what the Congress found to be a national com-
mercial problem of the first magnitude.”) (emphasis added).
Moreover, the Court upheld Title Il even though the legisla-
tion regulated local, intrastate activities. See Katzenbach, 379
U.S. at 302 (stating that Congress’s Commerce Clause power
“ ‘extends to those activities intrastate which so affect inter-
state commerce . . . as to make regulation of them appropriate
means to the attainment of a legitimate end, the effective exe-
cution of the granted power to regulate interstate commerce’ ”
(quoting United States v. Wrightwood Dairy Co., 315 U.S.
110, 119 (1942))); Heart of Atlanta, 379 U.S. at 258 (“Thus
the power of Congress to promote interstate commerce also
includes the power to regulate the local incidents thereof,
including local activities in both the States of origin and desti-
nation, which might have a substantial and harmful effect
upon that commerce.”). Section 245 is merely the criminal
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counterpart to Title Il and is based on the same findings about
the effect of racial discrimination on interstate commerce.

[7] Violence that interferes with the exercise of federal civil
rights must be prohibited in order to protect these rights and
give them meaning. As Congress noted, “it is all too clear that
if racial violence directed against activities closely related to
those protected by Federal antidiscrimination legislation is
permitted to go unpunished, the exercise of the protected
activities will be deterred.” 1968 U.S.C.C.A.N. at 1842; see
also Lane, 883 F.2d at 1492 (“[W]e conclude that Congress
was satisfied that the broad prohibition in § 245(b)(2)(C) of
racially motivated interference with employment was neces-
sary to secure the federal statutory right to equal employment
opportunities provided by Title VII pursuant to its Commerce
Clause power. . . .”); Furrow, 125 F. Supp. 2d at 1184
(“Section 245 puts teeth into the enforcement of federal rights
guaranteed by the Civil Rights Act and recognized by the
Supreme Court since its passage as within Congress’s consti-
tutional authority. Nothing in Lopez or Morrison suggests an
intention to turn back the clock.”).

[8] We conclude that § 245(b)(2)(B) was a constitutional
exercise of Congress’s Commerce Clause power. Although
the actual “park patrol” occurred at a local park in Billings,
the patrol was a racially-motivated hate crime that interfered
with the victims’ exercise of their federally-recognized and
protected civil rights.” If civil interference with these federal

®In United States v. McCoy, 323 F.3d 1114, 1122-23 (9th Cir. 2003),
we held that “simple intrastate possession of home-grown child pornogra-
phy not intended for distribution or exchange” is not economic activity
and therefore that, as applied to this type of activity, 18 U.S.C.
§ 2252(a)(4)(B) was an unconstitutional exercise of Congress’s Commerce
Clause power. McCoy is distinguishable from this case, however, because
it involved an “as applied” analysis of 18 U.S.C. § 2252(a)(4)(B) to
unique circumstances involving non-economic, intrastate homegrown
child pornography.
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civil rights affects interstate commerce, then criminal interfer-
ence with them does so as well.*

2. Thirteenth Amendment
[9] We are not the first circuit to consider whether Con-

gress validly enacted § 245(b)(2)(B) pursuant to its authority
under the Thirteenth Amendment.*” Indeed, both the Second

®As discussed below, the Second Circuit in Nelson has examined the
constitutionality of § 245(b)(2)(B). Although the court relied on the Thir-
teenth Amendment in holding that § 245(b)(2)(B) was constitutional and
did not decide whether this statute was validly enacted under the Com-
merce Clause, it noted that, even after Lopez and Morrison, § 245(b)(2)(B)
“may well be constitutional directly under the Commerce Clause.” 277
F.3d at 191 n.28. The court stated:

The Thirteenth Amendment argument presented in the main text
reveals, however, that private violence motivated by a discrimi-
natory animus against members of a race or religion, etc., who
use public facilities, etc., is anything but intrinsically a matter of
purely local concern. Instead, such violence has long been inti-
mately connected to a system of slavery and involuntary servi-
tude that the Thirteenth Amendment made centrally a matter of
national concern. And for this reason, congressional action taken
to regulate such activity is not likely to infringe impermissibly on
local affairs. It follows that laws such as § 245(b)(2)(B) (if the
activity regulated also involves substantial effects on interstate
commerce) may well be constitutional directly under the Com-
merce Clause, even after Lopez and Morrison, and even without
any independent resort to the Thirteenth Amendment. The fact
that Congress may regulate an activity pursuant to its Thirteenth
Amendment powers in itself indicates that the regulated activity
is fundamentally national rather than local. And, as a result, Con-
gress might also, separately, opt to regulate the activity pursuant
to its Commerce Clause powers.

Id. (citation omitted).
The Thirteenth Amendment states:
Section 1. Neither slavery nor involuntary servitude, except as
punishment for a crime whereof the party shall have been duly

convicted, shall exist within the United States, or any place sub-
ject to their jurisdiction.

Section 2. Congress shall have the power to enforce this article
by appropriate legislation.

U.S. Const. amend. XIII.
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and Eighth Circuits have addressed this very issue and con-
cluded that 8 245(b)(2)(B) was a constitutional exercise of
Congress’s authority under the Thirteenth Amendment. See
United States v. Nelson, 277 F.3d 164 (2d Cir.), cert. denied,
123 S. Ct. 145 (2002); United States v. Bledsoe, 728 F.2d
1094 (8th Cir. 1984).*

[10] In Nelson, the court began its thorough analysis of this
issue by reviewing the Thirteenth Amendment in general. The
Court noted that Section Two of the Thirteenth Amendment
“clothed Congress with power to pass all laws necessary and
proper for abolishing all badges and incidents of slavery in
the United States.” 277 F.3d at 183 (citing Jones v. Alfred H.
Mayer Co., 392 U.S. 409, 439 (1968)) (internal quotation
marks and citation omitted; italics in original). Indeed, “Con-
gress has the power under the Thirteenth Amendment ratio-
nally to determine what are the badges and the incidents of
slavery, and the authority to translate that determination into
effective legislation.” 1d. (citing Jones, 392 U.S. at 440)
(internal quotation marks omitted). The court specifically
noted that, unlike the Fourteenth Amendment, the Thirteenth
Amendment reaches purely private conduct. Id. at 176.

[11] The court then framed its analysis as follows: “We
must . . . ask whether Congress could rationally have deter-
mined that the acts of violence covered by 8 245(b)(2)(B)
impose a badge or incident of servitude on their victims.” 1d.
at 185. In answering this question, the court relied on the fact
that § 245(b)(2)(B) “does not seek to reach most force-based

BWe note that the government initially raised the argument that
8§ 245(b)(2)(B) was validly enacted pursuant to Congress’s Thirteenth
Amendment authority. The appellants (with the exception of Potter)
focused exclusively on whether Congress validly enacted § 245(b)(2)(B)
under its Commerce Clause powers. Dixon briefly addressed the Thir-
teenth Amendment in his reply brief, but incorrectly stated that “the only
way in which penal federal civil rights legislation can reach purely private
action is through the Commerce Clause.” As discussed below, the Thir-
teenth Amendment reaches purely private conduct.
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injuries, intimidations, or interferences and by no means
attempts to create a general, undifferentiated federal law of
criminal assault.” Id. Indeed, the statute requires that victims
be harmed because of their race or religion and because of
their use of a public facility. Id. at 185-86. In light of these
two specific prohibitions, the court concluded that
§ 245(b)(2)(B) “falls comfortably within Congress’s ‘power
under the Thirteenth Amendment rationally to determine what
are the badges and the incidents of slavery, and [its] authority
to translate that determination into effective legislation,” ” id.
at 190-91 (citing Jones, 392 U.S. at 440) (alteration in origi-
nal), and therefore was a constitutional exercise of Congress’s
authority under the Thirteenth Amendment, id. at 191.*

Similarly, in Bledsoe, the Eighth Circuit addressed whether
8§ 245(b)(2)(B) is constitutional under the Thirteenth Amend-
ment. Like the court in Nelson, the Bledsoe Court noted that
the Thirteenth Amendment reaches purely private conduct.
728 F.2d at 1097 (citing Jones, 392 U.S. at 438-39). It rea-
soned: “Nor can there be doubt that interfering with a per-
son’s use of a public park because he is black is a badge of
slavery.” Id. The court then held that §245(b) “does not
exceed the scope of power granted to Congress by the Consti-
tution.” 1d.”°

[12] We agree with the Second and Eighth Circuits, for the
reasons set forth in their well-reasoned opinions, that the

191t is important to understand that acts of violence or force committed
against members of a hated class of people with the intent to exact retribu-
tion for and create dissuasion against their use of public facilities have a
long and intimate historical association with slavery and its cognate insti-
tutions.” Id. at 189.

“Bledsoe is especially relevant here because the facts in Bledsoe are
similar to those in this case. In Bledsoe, the appellants left a party to go
to a park to “harass homosexuals.” Id. at 1095. The appellants stated that
they used a dowel rod and a baseball bat to chase a “black faggot” from
a restroom at the park. Id. at 1095-96. Unlike the appellants here, the
appellants in Bledsoe beat the victim to death. Id.
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enactment of § 245(b)(2)(B) was a constitutional exercise of
Congress’s authority under the Thirteenth Amendment.

B. Effect of Park Closure

As noted above, the defendants contend that they did not
violate 8§ 245(b)(2)(B) because, in light of the fact that Pio-
neer Park was closed after 10 p.m. (and therefore at the time
of the “park patrol”), their alleged victims were not participat-
ing in or enjoying benefits, services, etc. provided by the State.*
The district court rejected this argument:

As far as Counts I, 111, and 1V, | can’t believe that
Congress or any court for that matter, would con-
strue 18 U.S.C. § 245(b)(2)(B) to mean or to state
that someone’s civil rights are put to bed at 10
o’clock at night until 6 in the morning if a public
park is closed during that period of time.

The only authority the defendants cite in support of their
argument is United States v. Bronk, 604 F. Supp. 743, 748
(W.D. Wis. 1985). In Bronk, the defendants were convicted
of violating 18 U.S.C. § 245(b)(2)(F).** 604 F. Supp. at 745.

#The defendants do not contest that Pioneer Park is a “facility” admin-
istered by the City of Billings, which is a subdivision of the State of Mon-
tana. They contend only that the City of Billings provides no services,
facilities, etc. at Pioneer Park after 10 p.m.

2This statute is similar to § 245(b)(2)(B) except that it involves inter-
ference with the enjoyment of “goods, services, facilities, privileges,
advantages, or accommodations of any inn, hotel, motel, or other estab-
lishment which provides lodging to transient guests, or of any restaurant,
cafeteria, lunchroom, lunch counter, soda fountain, or other facility which
serves the public and which is principally engaged in selling food or bev-
erages for consumption on the premises, or of any gasoline station, or of
any motion picture house, theater, concert hall, sports arena, stadium, or
any other place of exhibition or entertainment which serves the public, or
of any other establishment which serves the public and (i) which is located
within the premises of any of the aforesaid establishments or within the
premises of which is physically located any of the aforesaid establish-
ments, and (ii) which holds itself out as serving patrons of such establish-
ments.” 18 U.S.C. § 245(b)(2)(F).
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They moved to dismiss their indictment on the ground that the
tavern at which the alleged crimes occurred was not a “ “facil-
ity which serves the public’” within the meaning of
8§ 245(b)(2)(F) because the tavern was not open to those per-
sons younger than the state drinking age. Id. at 748. The court
concluded that the tavern was a public facility even though
minors were not allowed to enter and that “public” “include[s]
all persons of the community not otherwise precluded by law
from entering the premises.” Id. The court in Bronk then
denied the defendants’ motion to dismiss.

Bronk addressed whether the tavern was a public facility
within the meaning of § 245(b)(2)(F). The case did not sug-
gest that the tavern ceased serving as a public facility at cer-
tain times of day. It therefore is inapposite here.

[13] Section 245(b)(2)(B) protects an individual’s right not
to be excluded from Pioneer Park, a public park. The defen-
dants forced the victims out of Pioneer Park through threats
of force. This was a violation of the victims’ federal civil
rights, regardless of whether Pioneer Park was open or closed
at the time of the crimes.

[14] In sum, we conclude that the defendants properly were
convicted under § 245(b)(2)(B). We now turn to the alleged
errors at the defendants’ trial.

The defendants challenge the admission at trial of skinhead
and white supremacist evidence, including color photographs
of their tattoos (e.g., swastikas and other symbols of white
supremacy), Nazi-related literature, group photographs
including some of the defendants (e.g., in “Heil Hitler” poses
and standing before a large swastika that they later set on
fire), and skinhead paraphernalia (e.g., combat boots, arm-
bands with swastikas, and a registration form for the Aryan
Nations World Congress). They contend that the district
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court’s admission of this evidence violated Federal Rule of
Evidence (“FRE”) 403 because the prejudicial effect of the
evidence outweighed its probative value. Some of the individ-
ual defendants additionally argue that admission of the evi-
dence was cumulative, resulted in guilt by association, and
violated their rights to free speech and association under the
First Amendment.”®

The district court denied the defendants’ motions to
exclude this evidence because it concluded that the evidence
was relevant to proving the defendants’ motive, intent, and
plan. We review for an abuse of discretion, see United States
v. Mclnnis, 976 F.2d 1226, 1231 (9th Cir. 1992); United
States v. Skillman, 922 F.2d 1370, 1373 (9th Cir. 1991), and
affirm.

[15] According to FRE 403, “[a]lthough relevant, evidence
may be excluded if its probative value is substantially out-
weighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cumulative
evidence.” “Unfair prejudice,” in turn, means “an undue ten-
dency to suggest decision on an improper basis, commonly,

Zpotter is the only defendant who raises the First Amendment argu-
ment. He conceded in his opening brief, however, that the Supreme
Court’s decision in Wisconsin v. Mitchell, 508 U.S. 476 (1993), forecloses
his argument. In Mitchell, the Supreme Court upheld a Wisconsin statute
that increased the penalty for an offense when the defendant selected his
victim on the basis of the victim’s race, religion, color, disability, sexual
orientation, national origin, or ancestry. 508 U.S. at 480. The Court held
that “[t]he First Amendment . . . does not prohibit the evidentiary use of
speech to establish the elements of a crime or to prove motive or intent,”
id. at 489, so application of the sentencing enhancement did not violate the
defendant’s First Amendment rights. See also United States v. Stewart, 65
F.3d 918, 930 (11th Cir. 1995) (“Because we punish the act and not the
opinion or belief which motivated it, the cross burning in this case was not
protected by the First Amendment. . . .”) (emphasis added) (relying on
Wisconsin v. Mitchell). In light of Mitchell, we reject Potter’s First
Amendment argument.
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though not necessarily, an emotional one.” Fed. R. Evid. 403,
advisory committee notes; see also Old Chief v. United States,
519 U.S. 172, 180 (1997) (“The term “unfair prejudice,” as to
a criminal defendant, speaks to the capacity of some conced-
edly relevant evidence to lure the factfinder into declaring
guilt on a ground different from proof specific to the offense
charged.”); Mclnnis, 976 F.2d at 1231; Skillman, 922 F.2d at
1374. We conclude that, although prejudicial, the skinhead
and other white supremacy evidence was not unfairly so and
properly was admitted to prove racial animus.*

In reaching this conclusion, we rely on our decision in
United States v. Skillman. In Skillman, the defendant burned
a cross outside the home of a black family. 922 F.2d at 1371.
He was convicted of, inter alia, “conspiring to intimidate [the
black family] on account of race in the free exercise and
enjoyment of their right to hold and occupy a dwelling, 18
U.S.C. § 241 (1988)” and “intimidating [the black family] for
the same purpose, 42 U.S.C. 8 3631 (1982).” Id. The defen-
dant argued on appeal that the district court abused its discre-
tion under Rule 403 by admitting skinhead testimonial
evidence because it was “unfairly prejudicial and cumula-
tive.” Id. at 1373. Although there was no evidence that the
defendant himself was a skinhead, the district court admitted
evidence that he both asked a skinhead if he could attend a
skinhead picnic and blamed the skinheads for the cross burn-
ing to avoid going to jail, as well as expert testimony about
the skinheads espousing “racial purity” and “white power.”
Id. at 1373-74 & n.4. The court reasoned that the skinhead
evidence, coupled with other evidence at trial, tended to show

#\We note that the district court judge carefully exercised his discretion
in admitting the skinhead evidence. Indeed, he excluded much of the skin-
head evidence and provided limiting instructions to the jury. For example,
he instructed: “Ladies and gentlemen of the jury, concerning this evidence
of tattoos, | want to tell you, | want to instruct you and | am instructing
you that you may consider such evidence only as it bears on the defen-
dants” motive, intent, or plan and for no other purpose.”
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that the defendant “would act on his racial beliefs.” Id. at
1374.

We concluded that the skinhead evidence was relevant to
the defendant’s conviction under 42 U.S.C. 8 3631 for “intim-
idating or interfering with a person’s housing rights on
account of ‘race’ or ‘color’” and that the district court there-
fore did not abuse its discretion in admitting it. 1d. (emphasis
added). We agreed with the district court that “the skinhead
evidence tended to establish [the defendant’s] racial animus
and that he might act on his beliefs.” Id. Moreover, we rea-
soned that the evidence was not cumulative “in light of the
difficulty in establishing the requisite racial animus and [the
defendant’s] theory-of-defense that he was a mere passive
bystander at the crime.” Id.; see also United States v.
Magleby, 241 F.3d 1306, 1318-19 (10th Cir. 2001); United
States v. Stewart, 65 F.3d 918, 930 (11th Cir. 1995); O’Neal
v. Delo, 44 F.3d 655, 661 (8th Cir. 1995); Mclnnis, 976 F.2d
at 1228, 1231-32; United States v. Winslow, 962 F.2d 845,
850 (9th Cir. 1992).%

[16] Several defendants also contend that the admission of
skinhead evidence at trial unduly prejudiced them because it

The defendants cite to our decision in Guam v. Shymanovitz, 157 F.3d
1154 (9th Cir. 1998), to support their argument that the admission of the
skinhead and white supremacy evidence was unduly prejudicial. In Shy-
manovitz, we concluded that the district court abused its discretion by
allowing the government to introduce testimony about the contents of
magazines found at the defendant’s apartment, including photographs of
men masturbating, ejaculating, using sex toys, and engaging in oral and
anal sex (among other things), to prove the defendant’s intent in commit-
ting sexual acts with minors. 157 F.3d at 1155. Key to our reasoning was
the fact that the testimony was highly prejudicial and was not relevant to
proving any of the elements of the crime for which the defendant was con-
victed (unlawful sexual activity with minors). Id. at 1157-60. In contrast,
the skinhead and white supremacy evidence here was relevant to proving
the element of intent in both 88 241 and 245(b)(2)(B). Moreover, in light
of the government’s heavy burden of proving racial animus, we conclude
that it was not an abuse of discretion to admit the evidence.
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created a risk that the jury would convict them on the basis
of guilt by association. They argue that there is no link
between them and the Nazi-related literature that the govern-
ment admitted at trial. Although it is true that the Nazi-related
literature and other skinhead paraphernalia was found at
Dixon’s home, there was enough evidence in the record to
connect the other defendants to the skinhead and white
supremacy movement that admission of this evidence was not
an abuse of discretion. See United States v. Santiago, 46 F.3d
885, 890 (9th Cir. 1995) (concluding that the district court did
not abuse its discretion in admitting gang-related testimony
where there was evidence that the defendant “expressed inter-
est in the gang and associated with gang members on several
occasions”); but see United States v. J.H.H., 22 F.3d 821,
828-29 (8th Cir. 1994) (concluding that admission of testi-
mony regarding the skinhead movement and the Ku Klux
Klan, although harmless error in light of the plethora of evi-
dence supporting the appellants’ convictions, came “danger-
ously close to permitting the factfinder to adjudge appellants
guilty by association” where there was little evidence in the
record to show that the appellants were skinheads or
skinhead-sympathizers); Magleby, 241 F.3d at 1316-17
(same).

Several defendants, in particular Allen and Dixon, argue
that the skinhead and white supremacy evidence was cumula-
tive and unduly prejudicial in light of their admissions at trial
that they were racists and skinheads. Specifically, they argue
that their admissions were less prejudicial and inflammatory
than the photos, literature, and objects that the court admitted,
and they maintain that the court should have taken this into
consideration in conducting its balancing test under Rule 403.
They rely on Old Chief, 519 U.S. 172, in support of this argu-
ment. Old Chief, however, is inapposite here. In Old Chief,
the Supreme Court held that it was unduly prejudicial under
Rule 403 to admit the full record of the defendant’s prior con-
viction (including the name and nature of the prior offense)
for purposes of proving the defendant’s felon status under 18
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U.S.C. 8 922(g)(1) where the defendant was willing to stipu-
late to the fact of his prior conviction. 519 U.S. at 174, 191-
92. The Court was careful, however, to limit its holding to
cases involving “proof of felon status,” id. at 183 n.7, which
is not at issue here. Indeed, the Court made clear that in cases
in which the defendant’s felon status is not at issue, then “the
prosecutor’s choice [of what evidence to produce at trial] will
generally survive a Rule 403 analysis when a defendant seeks
to force the substitution of an admission for evidence creating
a coherent narrative of his thoughts and actions in perpetrat-
ing the offense for which he is being tried.” Id. at 191-92.

[17] Here, the government produced the skinhead and
white supremacy evidence to prove the defendants’ racial ani-
mus in committing their crimes. Although Dixon’s and
Allen’s admissions were relevant to proving this element of
88 241 and 245(b)(2)(B), they were not conclusive, as was the
admission of felon status in Old Chief. Unlike in Old Chief,
the defendants’ admissions were not a full admission of the
element of the charged crime in issue. Further, in light of the
Court’s reasoning in Old Chief that, outside of felon status
cases, “the prosecution is entitled to prove its case free from
any defendant’s option to stipulate the evidence away,” id. at
189, we conclude that the skinhead and other white suprem-
acy evidence was not cumulative and the district court there-
fore did not abuse its discretion in admitting it. See Skillman,
922 F.2d at 1374 (holding that skinhead evidence was not
cumulative in light of the difficulty in proving racial animus);
United States v. Franklin, 704 F.2d 1183, 1188-89 (10th Cir.
1983) (concluding that, although the defendant admitted his
racial motivation at trial, it was not an abuse of discretion to
admit other evidence of the defendant’s racial animus where
racial intent was an element of the crime (violation of 18
U.S.C. § 245(b)(2)(B)).
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Allen and Dixon contend that there was insufficient evi-
dence to convict them of aiding and abetting the “park patrol.”°
More specifically, they argue that their convictions under
§ 245(b)(2)(B) should be reversed because, according to testi-
mony at trial, it was not their idea to do the “park patrol,” they
did not discuss the “park patrol” at the barbecue preceding the
crime, and they told others at the barbecue not to do the “park
patrol.” The government, in contrast, contends that, although
Allen and Dixon did not actually participate in the “park
patrol,” they participated in conversations about the “park
patrol,” instructed Edelman and Johnson at the barbecue pre-
ceding the “park patrol” not to get caught and to look out for
the younger “park patrolers,” and encouraged “park patrols”
in general. In short, there was ample testimony to support
their convictions.

[18] In reviewing this claim, we apply the standard of
review set forth in Jackson v. Virginia, 443 U.S. 307 (1979):
“IT]he relevant question is whether, after viewing the evi-
dence in the light most favorable to the prosecution, any ratio-
nal trier of fact could have found the essential elements of the
crime beyond a reasonable doubt.” Id. at 319 (emphasis in
original); see also Skillman, 922 F.2d at 1372 (applying the
Jackson standard to a “sufficiency of the evidence” claim).
When viewing the evidence in the light most favorable to the
government, we conclude that there was sufficient evidence
for a rational trier of fact to conclude beyond a reasonable
doubt that Allen and Dixon aided and abetted the “park
patrol.”

First, there was testimony indicating that Allen and Dixon
had knowledge of the “park patrol.” For example, Emily

ZAllen and Dixon were not present at the “park patrol” on July 29,
2000. The jury therefore could convict them of violating § 245(b)(2)(B)
only on the basis of aiding and abetting liability.
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Ehresman testified that Allen and Dixon heard others talking
about the “park patrol.” In addition, Jason Williams testified
that Allen stood by his front door as the “park patrol” partici-
pants were leaving and said something like “If you guys want
to go do it, go ahead,” but that he was not going to participate.
See United States v. Easter, 66 F.3d 1018, 1023-24 (9th Cir.
1995) (concluding that there was sufficient evidence of
“knowledge” for purposes of aiding and abetting the use of
firearms during an armed robbery where the defendant partici-
pated in and was present during discussions about who would
carry the gun into the bank and about the use of guns in gen-
eral during the robbery).

Second, there was evidence that Allen and Dixon actively
encouraged members of the MFWCS to engage in “park
patrols.” Jeremiah Johnson testified that Allen and Dixon
encouraged him and other members of the MFWCS “to go out
and commit low-key acts of violence to rid public places of
minorities.” Thomas Edelman testified that Allen told “every-
body” at his barbecue that “It’s time to go do a park patrol,”
and that he thought Dixon responded by saying “ “Yeah, let’s
go get them,” or “Yeah, do it,” or whatever.” See Nelson, 277
F.3d at 213 (“[A]n indvidual (with the necessary intent) may
be held liable if he is a cause in fact of the criminal violation,
even though the result which the law condemns is achieved
through the actions of . . . intermediaries.”) (emphasis in orig-
inal); United States v. Bancalari, 110 F.3d 1425, 1429 (9th
Cir. 1997) (*“To be convicted of aiding and abetting, the jury
must find beyond a reasonable doubt that the defendant
‘*knowingly and intentionally aided and abetted the principals
in each essential element of the crime.”” (quoting United
States v. Dinkane, 17 F.3d 1192, 1196 (9th Cir. 1994)));
United States v. Barnett, 667 F.2d 835, 841 (9th Cir. 1982)
(*An abettor is one ‘who, with mens rea, . . . commands,
counsels or otherwise encourages the perpetrator to commit
the crime.” ”) (citation omitted and alteration in original); 18
U.S.C. 82(b) (“Whoever willfully causes an act to be done
which if directly performed by him or another would be an



UNITED STATES V. ALLEN 12155

offense against the United States, is punishable as a princi-
pal.”).

Last, evidence at trial indicated that Allen and Dixon pro-
vided participants of the “park patrol” with advice about how
to conduct the patrol. For example, Edelman testified that
Dixon told participants: “Make sure you drop dudes off at
each corner of the park,” which they did when they arrived at
the park. In addition, Johnson and Edelman both testified that
Allen pulled them aside at the barbecue and told them not to
get caught, to be careful because the “park patrol” was risky,
to watch out for younger participants, and to keep an eye on
Flaherty, who was not from Billings (and therefore unfamiliar
with the area), had a broken jaw that was wired shut, and had
never before participated in a “park patrol.” See 18 U.S.C.
§82(a) (“Whoever commits an offense against the United
States or aids, abets, counsels, commands, induces or procures
its commission, is punishable as a principal.”).

For these reasons, we affirm Allen’s and Dixon’s convic-
tions under § 245(b)(2)(B).

V.

Flom contends that there was insufficient evidence to sup-
port his conviction under 18 U.S.C. § 241. More specifically,
he argues that he was not a member of the MFWCS, he did
not participate in the activities of the MFWCS before July 29,
2000, the date of the “park patrol,” his casual association with
the MFWCS was not enough to establish his participation in
the conspiracy, and he was too drunk on the night of the “park
patrol” to form the requisite intent under 8 241. In sum,
Flom’s argument is that there was insufficient evidence to
prove the necessary elements of racial animus and that he
agreed to be a member of a racially-motivated conspiracy to
deprive citizens of their civil rights. We apply the standard of
review set forth in Jackson v. Virginia, see supra at 12153,
and affirm.
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The Indictment charged Flom and his co-defendants with
violating 18 U.S.C. § 241 because they allegedly:

willfully combined, conspired, and agreed with one
another and others to injure, oppress, threaten, and
intimidate African-American, Hispanic, Jewish, and
Native American persons in the free exercise and
enjoyment of the rights and privileges secured to
them by the Constitution and laws of the United
States, namely the right to the full and equal enjoy-
ment of the services, facilities, privileges, advan-
tages, and accommodations of any place of public
accommodation without discrimination on the
ground of race, color, religion, and national origin.

To prove a conspiracy under § 241, the government needed to
show that the defendants (1) agreed to accomplish an illegal
objective and (2) had the requisite intent necessary to commit
the underlying offense. See Skillman, 922 F.2d at 1373 n.2.

Although Flom was not a member of the MFWCS, he
repeatedly associated with members of the group before July
29, 2000, and apparently shared many of their racist beliefs
and attitudes. For example, Flom had tattoos that were strik-
ingly similar to the Nazi-related, white supremacist tattoos of
his co-defendants. In fact, Flom was responsible for drawing
tattoos, such as the swastika on Edelman’s arm, on members
of the MFWCS. In addition, Flom spoke about Hitler and the
skinhead movement and visited the Aryan Nations compound
with members of the MFWCS. He also referred to himself as
a Nazi or neo-Nazi and used the phrase “88” (“Heil Hitler”).
See Skillman, 922 F.2d at 1373 (*The necessary intent [to
establish a violation of 8 241] is demonstrated by the evidence
of racial animus.”).

Flom’s association with the MFWCS was more than “casu-
al” and the fact that he was not a member did not negate his
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participation in the conspiracy.” Indeed, Flom participated in
the “park patrol,” an object of the conspiracy, by wielding a
weapon while searching Pioneer Park for minorities and yell-
ing racial slurs at Spring Ramirez, one of the victims of the
patrol. See United States v. Herrera-Gonzalez, 263 F.3d 1092,
1095 (9th Cir. 2001) (“The term ‘slight connection’ means
that a defendant need not have known all the conspirators,
participated in the conspiracy from its beginning, participated
in all its enterprises, or known all its details. A connection to
the conspiracy may be inferred from circumstantial evi-
dence.”) (footnotes omitted), cert. denied, 534 U.S. 1117
(2002); Skillman, 922 F.2d at 1373 (“Once a conspiracy is
established, the defendant must only have a slight connection
to link him with the conspiracy . . . This slight connection
may be demonstrated by proof of the defendant’s willful par-
ticipation in the illegal objective with the intent to further
some purpose of the conspiracy.”) (internal citation and foot-
note omitted).

Moreover, we reject Flom’s argument that he was too
drunk to form the requisite intent for the conspiracy on the
basis of Johnson’s testimony that Flom heard and understood
the conversations about the “park patrol” and had no diffi-
culty exiting the truck once the participants arrived at Pioneer
Park. See Mclnnis, 976 F.2d at 1230 (holding that the jury
could reasonably have concluded that the defendant was not

#’Flom’s reliance on United States v. Estrada-Macias, 218 F.3d 1064
(9th Cir. 2000), is misplaced. In Estrada-Macias, we concluded that there
was insufficient evidence to support the defendant’s conviction for con-
spiracy to manufacture methamphetamine. Id. at 1064, 1068. We reasoned
that the evidence showed merely that the defendant was near the manufac-
turing site and knew about the manufacturing but not that he actually par-
ticipated in the conspiracy. Id. at 1066-68. Flom argues that he, too, had
a casual connection with the conspiracy that did not amount to participa-
tion. We disagree and conclude that there was sufficient evidence to prove
that Flom’s participation was more than casual, especially in light of the
fact that he participated in the “park patrol,” which was an object of the
conspiracy.
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too intoxicated to form the requisite intent for a violation of
42 U.S.C. §3631(a)® where he made racially derogatory
remarks before and after the crime and “picked up his rifle in
the garage, walked outside, moved about 100 feet along the
fence at the south end of his property, loaded the rifle and
fired at the [victims’] house”).

[19] We conclude that there was sufficient evidence to sup-
port Flom’s conviction under § 241.

VI.

Potter contends that the district court erred by refusing to
grant his motion for a mistrial. Specifically, he contends that
the government asked him a question during cross-
examination—“Did you tell Agent Fagetan to suck your
cock?”—that was highly prejudicial and served only to
inflame the jury. We review the district court’s denial of Pot-
ter’s motion for a mistrial for an abuse of discretion, see
United States v. George, 56 F.3d 1078, 1082 (9th Cir. 1995),
and affirm.

[20] The prosecutor asked the question to which Potter
objects during an inquiry about Potter’s respect for the FBI
and for orders issued by the court. The question was a rele-
vant impeachment question® and did not affect proof of any
elements of the crimes of which Potter was convicted, and
there was ample evidence from which the jury could conclude
that Potter was guilty of violating 88 241 and 245(b)(2)(B).
See George, 56 F.3d at 1083 (holding that it was not an abuse
of discretion and was harmless error for the district court to

The requisite intent for this crime is “the specific intent to injure,
intimidate or interfere with the victim because of her race and because of
the victim’s occupation of her home.” Mclnnis, 976 F.2d at 1230.

2The prosecutor argued during a sidebar that the question was relevant
to impeaching Potter’s mother’s prior testimony that he was a “nonvio-
lent” person. The court agreed and denied Potter’s motion for a mistrial.
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deny the defendant’s motion for a mistrial because the hear-
say evidence that was admitted was not “crucial to proof of
any element of the crime charged” and the government pres-
ented “overwhelming evidence” of the defendant’s guilt).

VII.

Allen, Dixon, and Skidmore argue that the district court
erred in calculating their sentences under the United States
Sentencing Guidelines (“U.S.S.G.”).* Specifically, all three
contest the four-level enhancement the district court imposed,
pursuant to U.S.S.G. 8 3B1.1, for their leadership roles in the
criminal activity and the two-level enhancement the district
court imposed, pursuant to U.S.S.G. § 3B1.4, for the use of
minors in their criminal activity.

We review “the district court’s application of the Sentenc-
ing Guidelines to the facts of a particular case for an abuse of
discretion,” United States v. Alexander, 287 F.3d 811, 818
(9th Cir. 2002) (internal quotation marks and citation omit-
ted), the court’s factual findings during sentencing for clear
error, id., and the court’s interpretation of the Guidelines de
novo, id., and we affirm.

A. Leadership Role Enhancement™
According to 8 3B1.1(a), “[i]f the defendant was an orga-

nizer or leader of a criminal activity that involved five or
more participants or was otherwise extensive,” then the dis-

%9The district court used the 2001 version of the Sentencing Guidelines,
which the defendants do not challenge.

$1\We review for clear error the district court’s finding that Allen, Dixon,
and Skidmore were leaders or organizers. See United States v. Jordan, 291
F.3d 1091, 1097 (9th Cir. 2002); United States v. Maldonado, 215 F.3d
1046, 1050 (9th Cir. 2000); United States v. Narte, 197 F.3d 959, 962 (9th
Cir. 1999). This is a deferential standard requiring reversal only if we have
“a definite and firm conviction that a mistake has been made.” Mal-
donado, 215 F.3d at 1050 (internal quotation marks and citation omitted).



12160 UNITED STATES V. ALLEN

trict court should enhance the defendant’s sentence by four
levels. The Application Notes to this guideline clarify the fac-
tors a court should consider in determining “leadership”: “(1)
exercise of decision making authority; (2) the nature of partic-
ipation in the commission of the offense; (3) the recruitment
of accomplices; (4) the claimed right to a larger share of the
fruits of the crime; (5) the degree of participation in planning
or organizing the offense; (6) the nature and scope of the ille-
gal activity; and (7) the degree of control and authority exer-
cised over others.” U.S.S.G. 83Bl.1, cmt. 4. “[A]n
adjustment is justified when . . . the defendant ‘exercised
some control over others involved in the commission of the
offense or [was] responsible for organizing others for the pur-
pose of carrying out the crime.” ” United States v. Alonso, 48
F.3d 1536, 1545 (9th Cir. 1995) (citation omitted); see also
Narte, 197 F.3d at 966.

The district court based its decision to apply an enhance-
ment under § 3B1.1 on Allen’s, Dixon’s, and Skidmore’s
roles as leaders of the MFWCS. The court relied on the “of-
fense conduct” described in the defendants’ presentence
reports (“PSR”) and derived from testimony at trial. See Mal-
donado, 215 F.3d at 1051 (“[T]he district court may, without
error, rely on evidence presented in the PSR to find by a pre-
ponderance of the evidence that the facts underlying a sen-
tence enhancement have been established.”).

We agree with the district court that there was ample evi-
dence demonstrating Allen’s, Dixon’s, and Skidmore’s roles
as leaders of the MFWCS. For example:

(1) Allen, Dixon, and Skidmore formed the
MFWCS in Billings, Montana. They developed
the rules and code of conduct for the group, and
taught them to new members.

(2) Allen, Dixon, and Skidmore granted permis-
sion to other members of the MFWCS to wear
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red suspenders (which members earned by
physically attacking racial minorities and
Jews). If a member wore suspenders without
earning them, then Allen, Dixon, or Skidmore
beat him or cut off his suspenders. Allen,
Dixon, and Skidmore encouraged members to
earn more suspenders: “Just go clean the town
of all scum. You know, clean up our nation.”
They were disappointed if new members did
not earn their rewards.

(3) Allen, Dixon, and Skidmore “chewed out” the
participants of the “park patrol” for not chas-
ing, catching, and attacking the victims.

(4) Allen decided which members of the MFWCS
got tattoos and what those tattoos were.

The district court also relied on the fact that the jury con-
cluded beyond a reasonable doubt that Allen, Dixon, and
Skidmore were guilty of the crimes charged in the indictment.
See United States v. Munoz, 233 F.3d 1117, 1136-37 (9th Cir.
2000) (affirming the district court’s three-level sentencing
enhancement under § 3B1.1(b) in part because the jury con-
victed the defendant on all counts, which indicated that he had
“some measure of control and responsibility over the actions”
of the other participants in the conspiracy).

[21] We conclude that it was not clear error for the district
court to apply four-level leadership enhancements to Allen’s,
Dixon’s, and Skidmore’s sentences in light of the plethora of
evidence that they were the leaders of the MFWCS and
encouraged the MFWCS members to engage in racially- and
religiously-motivated crimes such as the “park patrol” to
advance in the organization (e.g., to earn their red suspenders
and laces). See United States v. Jordan, 291 F.3d 1091, 1099
(9th Cir. 2002) (*“Ordinarily on such an issue [leadership role
enhancement], we give broad deference to the district court,
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which gained an intimate understanding of the people and
events involved over the course of the three-week trial.”).*

B. Enhancement for Recruiting Minors

The district court concluded that Allen, Dixon, and Skid-
more were responsible for recruiting Kevin Cox, Dustin
Neely, and Sarah Fairchild,® all minors, to participate in the
MFWCS’s activities. Allen, Dixon, and Skidmore argue,
however, that it was error for the district court to enhance
their sentences on the basis of recruitment of minors because
Cox, Neely, and Fairchild were not members of the MFWCS
and they did not encourage these minors (or anyone) to partic-
ipate in the “park patrol.” The government, in contrast, con-
tends that, even though Cox, Neely, and Fairchild were not
dues-paying members of the MFWCS, Allen, Dixon, and
Skidmore encouraged and recruited them to participate in the
“park patrol” and these minors associated with the MFWCS.
We affirm the district court’s application of the enhancement.

According to § 3B1.4, the district court should increase a
defendant’s sentence by two levels if “the defendant used or
attempted to use® a person less than eighteen years of age to
commit the offense or assist in avoiding detection of, or
apprehension for, the offense.” U.S.S.G. 8§ 3B1.4. The evi-
dence suggests that Allen, Dixon, and Skidmore recruited
minors into the MFWCS and encouraged and directed them
to commit violent acts. For example, Allen and Dixon taught

#Allen, Dixon, and Skidmore argue that, although they held leadership
positions in the MFWCS, they did not have leadership roles in the “park
patrol.” We reject this argument in light of our decision in United States
v. Lillard, 929 F.2d 500, 503 (9th Cir. 1991), in which we held that
8 3B1.1 “is not limited to the offense of conviction.”

#Jason Williams, also a minor, participated in the “park patrol” and tes-
tified at trial about his interactions with the MFWCS.

34“Used or attempted to use” is further defined as “directing, command-
ing, encouraging, intimidating, counseling, training, procuring, recruiting,
or soliciting.” U.S.S.G. § 3B1.4, cmt. 1.
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members of the MFWCS to recruit “younger, strong males
that were kind of like outsiders in school or anywhere else.”
The minors had to be at least sixteen years old. In addition,
the MFWCS benefitted from recruiting minors because the
criminal penalties for minors who committed violent acts
were less than those for adults. Allen, Dixon, and Skidmore
therefore encouraged minors to go out and cause trouble.
Finally, Allen told minors that they could ascend the ranks of
the MFWCS and earn their red suspenders and laces by beat-
ing up minorities.

[22] This evidence indicates that Allen, Dixon, and Skid-
more actively “recruited,” “encouraged,” and “solicited”
minors to take part in the MFWCS’s activities, including the
“park patrol,” because the minors were less likely than adults
to be imprisoned. Indeed, Neely, Cox, Williams, and Fair-
child, all minors, participated in the “park patrol.” The fact
that the minors were not members of the MFWCS s irrele-
vant in light of their involvement with the organization. See
United States v. Parker, 241 F.3d 1114, 1120 (9th Cir. 2001)
(holding that an enhancement under 8§ 3B1.4 requires “evi-
dence that the defendant acted affirmatively to involve the
minor” in the crime); United States v. Castro-Hernandez, 258
F.3d 1057, 1059-60 (9th Cir. 2001) (affirming sentencing
enhancement under 8 3B1.4 because the defendant took “af-
firmative steps to involve a minor in a manner that furthered
or was intended to further the commission of the offense”),
cert. denied, 534 U.S. 1167 (2002); but see United States v.
Jimenez, 300 F.3d 1166, 1169-70 (9th Cir. 2002) (holding that
application of the two-level enhancement under § 3B1.4 was
clear error because the evidence did not show that the defen-
dant affirmatively acted to involve her son in the crime). We
therefore affirm the district court’s application of the 8§ 3B1.4
sentencing enhancement.

VIII.

The applicable Sentencing Guideline for violations of
88 241 and 245(b)(2)(B) is U.S.S.G. § 2H1.1. According to
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§ 2H1.1, a district court should apply the “greatest” base
offense level as between § 2H1.1(a) through (b)(1) or “the
offense level from the offense guideline applicable to any
underlying offense.” U.S.S.G. 8 2H1.1(a)(1). Here, the district
court applied the base offense level for aggravated assault,
reasoning that the defendants’ offenses involved confronting
racial minorities in a public park, threatening them with weap-
ons, and chasing them while yelling racial slurs or threats,
conduct similar to aggravated assault. The district court rea-
soned that, although Allen and Dixon did not participate in
the “park patrol,” they could be held accountable for the par-
ticipants” actions due to their leadership roles in the MFWCS
and their aiding and abetting of the overall conspiracy.

The applicable Sentencing Guideline for aggravated assault,*
U.S.S.G. 8§ 2A2.2(a), provides for a base offense level of 15,
which is greater than the levels listed in § 2H1.1. In addition,
§ 2A2.2 calls for a three-level enhancement “if a dangerous
weapon (including a firearm) was brandished or its use was
threatened.” U.S.S.G. § 2A2.2(b)(2)(C). The district court
applied this enhancement to Allen’s and Dixon’s sentences
because their co-defendants threatened the victims with weap-
ons during the commission of the “park patrol,” and it was
reasonably foreseeable to Allen and Dixon that their co-
defendants would use weapons in committing the crime.

Allen challenges the court’s three-level enhancement, pur-
suant to § 2A2.2(b)(2)(C), for use of a dangerous weapon. He
contends that he was not involved in the planning or execu-
tion of the “park patrol” and that he, in fact, told the partici-
pants not to conduct the patrol. It therefore was not
foreseeable to him (as required by U.S.S.G. § 1B1.3(a)(1)(B))*

%Section 2A2.2 defines “aggravated assault” as “a felonious assault that
involved (A) a dangerous weapon with intent to cause bodily injury (i.e.,
not merely to frighten) with that weapon; (B) serious bodily injury; or (C)
an intent to commit another felony.” U.S.S.G. § 2A2.2, cmt. 1.

*This guideline states that the base offense level for the defendants’
crime “shall be determined on the basis of the following . . . in the case
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that the parties would conduct the “park patrol,” much less
that they would use weapons. He also claims that all the
weapons came from Johnson’s truck and not from him.

Dixon contends that 8 2A2.2 did not apply to his crimes
because he did not intend to inflict serious bodily harm on the
victims of the park patrol, especially in light of the fact that
he neither encouraged nor participated in the crime. In addi-
tion, like Allen, he challenges the sentencing enhancement for
possession of a weapon.

We reject Allen’s and Dixon’s arguments. There was testi-
mony that Allen and Dixon chided Edelman and Johnson for
not having chased, caught, and beat up the victims of the
“park patrol.” This testimony suggested that Allen and Dixon
intended that the “park patrol” participants inflict bodily harm
on the victims of the patrol. In addition, Johnson testified at
trial that Allen and Dixon encouraged him and other members
of the MFWCS to “go out and commit low-key acts of vio-
lence to rid pubic places of minorities” and that members
needed to harm minorities in order to earn their red suspend-
ers. It therefore was foreseeable, contrary to Allen’s and
Dixon’s contentions, that their co-defendants would engage in
a “park patrol” and that they would use weapons to harm
racial minorities and Jews. Last, the jury convicted Allen and
Dixon of violating § 245(b)(2)(B). The court instructed the
jury that, to find the defendants guilty of this crime, they had
to conclude beyond a reasonable doubt that the defendants
“acted by force or threat of force” and that they “used,
attempted to use or threatened to use a dangerous weapon.”
On the basis of the jury’s guilty verdicts, it was not clearly
erroneous for the district court to have used § 2A2.2 in calcu-

of a jointly undertaken criminal activity (a criminal plan, scheme,
endeavor, or enterprise undertaken by the defendant in concert with others,
whether or not charged as a conspiracy), all reasonably foreseeable acts
and omissions of others in furtherance of the jointly undertaken criminal
activity.” U.S.S.G. § 1B1.3(a)(1)(B).
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lating Allen’s and Dixon’s sentences. See Munoz, 233 F.3d at
1136-37 (relying on the jury’s guilty verdict in affirming a
sentencing enhancement).

[23] We therefore agree with the district court that it was
proper to use § 2A2.2 to calculate Allen’s and Dixon’s base
offense levels and to apply the three-level enhancement for
use of a dangerous weapon.

IX.

Under U.S.S.G. 8 3C1.1, the district court may enhance a
defendant’s sentence if “the defendant willfully obstructed or
impeded, or attempted to obstruct or impede, the administra-
tion of justice during the course of the investigation, prosecu-
tion, or sentencing of the instant offense of conviction. . . .”
The district court applied this two-level enhancement to Skid-
more’s sentence because Skidmore testified under oath that he
was at work from approximately 5 p.m. until 10:30 p.m. on
the night of the “park patrol,” even though he knew that his
employment records indicated that this was not true.*” More-
over, the district court found that Skidmore impeded the gov-
ernment from obtaining his employment records to prove that
he was not at work.

Skidmore contends that it was improper for the district
court to enhance his sentence pursuant to 8 3C1.1 because (1)
he did not “willfully” attempt to obstruct justice and his alleg-
edly erroneous testimony may have resulted from faulty mem-
ory and human error; and (2) his alleged lie did not involve
information material to the case. The government argues, in
contrast, that evidence of Skidmore’s presence at Allen’s bar-
becue just before the “park patrol” was probative of his partic-
ipation in the conspiracy, which had as one of its objectives

$"Witnesses testified at trial that Skidmore was at Allen’s barbecue.
This lends further support to the district court’s conclusion that Skidmore
committed perjury.
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the performance of the “park patrol.” We review for clear
error, see United States v. Hinostroza, 297 F.3d 924, 929 (9th
Cir. 2002); United States v. Khang, 36 F.3d 77, 79 (9th Cir.
1994),* and affirm.

In Hinostroza, the defendant argued, as Skidmore does
here, that the government failed to prove, and the district
court failed to find, that his false testimony was willful. 297
F.3d at 929. The court rejected this argument and concluded
that “[t]he court’s finding of perjury a fortiori includes a find-
ing of mens rea, so the defendant cannot plausibly argue that
the record is devoid of any findings of mens rea here.” 1d.; see
also United States v. Dunnigan, 507 U.S. 87, 98 (1993)
(“Upon a proper determination that the accused has commit-
ted perjury at trial, an enhancement of sentence [for obstruc-
tion of justice] is required by the Sentencing Guidelines.”);
United States v. Luca, 183 F.3d 1018, 1023 (9th Cir. 1999)
(*The enhancement [under § 3C1.1] is mandatory where the
court finds that the defendant provided false testimony on a
material matter with willful intent.”); United States v. Christ-
man, 894 F.2d 339, 342 (9th Cir. 1990) (holding that obstruc-
tion of justice was willful where the defendant knew his prior
drug conviction was a felony but told his probation officers
that he had been convicted of a misdemeanor).

[24] We conclude that Skidmore’s obstruction of justice
was willful. In addition, Skidmore lied about a material issue.
“Material evidence” means “evidence, fact, statement, or
information that, if believed, would tend to influence or affect
the issue under determination.” U.S.S.G. § 3C1.1, cmt. 6.
Skidmore’s presence at Allen’s barbecue was probative of
whether he participated in planning or otherwise influenced

%In United States v. Shetty, 130 F.3d 1324, 1333 (9th Cir. 1997), we
applied the following standard of review: “A district court’s factual deter-
minations under Section 3C1.1 of the guidelines are reviewed for clear
error, and a district court’s characterization of a defendant’s conduct as
obstruction within the meaning of Section 3C1.1 is reviewed de novo.”
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the “park patrol,” which was a goal of the conspiracy alleged
in Count | of the Indictment. We therefore conclude that the
district court properly enhanced Skidmore’s sentence under
§ 3C1.1.

CONCLUSION

In sum, we conclude that Pioneer Park was a place of “pub-
lic accommodation” and that the defendants therefore prop-
erly were convicted under 18 U.S.C. 8 241. In addition, we
conclude that the enactment of § 245(b)(2)(B) was a constitu-
tional exercise of both Congress’s Commerce Clause and
Thirteenth  Amendment powers. The defendants therefore
properly were convicted under this statute as well, even
though Pioneer Park technically was closed at the time of the
“park patrol.” Last, we affirm each defendant’s sentence and
conviction because the district court did not abuse its discre-
tion in making its evidentiary rulings and properly applied the
challenged sentencing enhancements.

AFFIRMED.



